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I 

INTRODUCTION1 

 On October 15, 2007, defendant Johnny Lee Bell set fire to some rags, some 

towels, and a chair that were piled on top of his mother‟s car, which was parked in front 

her house.  He also set fire to some adult diapers and other items near a back gate of the 

house, causing the gate to catch fire.  A neighbor witnessed him setting fire to the items 

on the car.  Defendant was arrested near the house and found to be carrying a lighter.   

 Prior to trial, defendant‟s trial counsel raised a doubt as to defendant‟s 

competency, and a jury trial on his competency was held.  Defendant testified against his 

trial counsel‟s recommendation.  After defendant was found competent to stand trial, he 

was convicted by a jury of arson of property and attempt to burn property. 

 Defendant makes one claim on appeal:  The trial court violated his state and 

federal rights to due process by finding he could testify at his competency trial over his 

trial counsel‟s objection. 

 We find that trial counsel representing a defendant whose competency is in doubt 

should be in charge of the trial proceedings, including whether the defendant should 

testify as to his own competency.  As such, the trial court erred by allowing defendant to 

testify over his trial counsel‟s objection.  However, we deem such error to be harmless in 

this case and affirm the judgment.  

                                              

 1  Because they are not pertinent to the issue presented on appeal, we provide 

only a brief summary of the facts of the underlying case. 



 3 

II 

PROCEDURAL BACKGROUND 

 On February 15, 2008, an amended information was filed by the San Bernardino 

County District Attorney‟s office charging defendant with arson of an inhabited structure 

(Pen. Code, § 451, subd. (b))2 and attempt to burn (§ 455).  Prior to the trial proceedings, 

defendant‟s trial counsel declared a doubt as to defendant‟s competency and requested an 

evaluation be conducted pursuant to section 1368.3  Defendant was evaluated by mental 

health staff at the county jail.  After reviewing a report based on the evaluation, the trial 

court expressed a doubt as to defendant‟s mental competency, suspended the criminal 

proceedings, and appointed two doctors to evaluate defendant as set forth in section 1368.  

The trial court appointed a third doctor after the two previously appointed doctors split in 

their opinion on defendant‟s competency.   

 The third doctor found defendant competent to stand trial.  Defendant‟s counsel 

refused to submit on the doctors‟ reports, and a jury trial was held on defendant‟s 

competency.  Although trial counsel objected to defendant testifying at the competency 

hearing, as will be discussed in more detail, post, the trial court overruled the objection, 

and defendant testified on his own behalf.  On July 16, 2008, the jury found that 

defendant was competent to stand trial.   

                                              

 2  All further statutory references are to the Penal Code unless otherwise 

indicated.  

 3  Defendant represented himself at the preliminary hearing.  Counsel was 

appointed on February 28, 2008. 
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 Trial on the substantive charges began on August 21, 2008, in front of a different 

jury panel.  Defendant was found guilty of the lesser offense of arson of property (§ 451, 

subd. (d)) and of the attempted arson.  The trial court sentenced defendant to the upper 

term of three years for the arson of property and a concurrent two-years term on the 

attempted arson.   

III 

COMPETENCY PROCEEDINGS 

 Prior to the proceedings, Dr. Joseph Simpson, a psychiatrist; Dr. Lee Guerra, a 

forensic psychologist; and Dr. Harvey W. Oshrin, a psychiatrist, evaluated defendant and 

submitted written reports to the trial court.  Dr. Simpson found defendant incompetent to 

stand trial, and Drs. Guerra and Oshrin found him competent.  Defendant‟s trial counsel 

refused to submit on the reports, and a jury trial ensued.  The reports were not submitted 

at the competency trial.   

 Dr. Simpson, who had previously performed over 200 competency evaluations, 

testified for defendant.  After evaluating defendant, he concluded defendant was not 

competent to stand trial due to a diagnosis of psychotic mental disorder not otherwise 

specified and defendant‟s inability to work with defense counsel in a rational manner.  

Dr. Simpson explained that a psychosis is a severe mental disorder characterized by 

hallucinations and delusions, as defined in the Diagnostic and Statistics Manual IV 

(DSM IV).   
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 Dr. Simpson interviewed defendant in jail.  Defendant initially was very 

cooperative in the interview, but he became agitated when they discussed his legal 

situation.  Defendant would not answer basic questions and spoke in a rambling manner, 

commonly seen in those suffering from psychotic mental disorders.  Defendant only 

talked to Dr. Simpson for 20 minutes and provided little background information before 

getting up and leaving the interview. 

 There was other evidence that defendant suffered from delusional behavior, 

including that his family stated he was taking medication for mental issues and prior 

medical records that defendant had been put on medication.  Further, defendant‟s 

behavior since being incarcerated on the instant charges led to Dr. Simpson‟s diagnosis of 

psychosis.  While in jail, defendant had clogged his toilet and allowed it to flood his cell.  

He then sat on the floor in the water and urine.  He did this on several occasions.  

Defendant would not cooperate with jail staff.   

 Dr. Simpson reviewed the reports prepared by the two other appointed doctors in 

which they found defendant competent, but those reports did not change his mind.  

Defendant would not talk to Dr. Guerra, so his determination that defendant understood 

the proceedings was flawed.  The other report (prepared by Dr. Oshrin) did not explain 

how defendant was capable of cooperating with counsel. 

 The fact that defendant lit adult diapers on fire and that he sat in a cell that was 

flooded was consistent with psychosis and not just antisocial personality disorder.  

Dr. Simpson agreed that defendant understood the nature of the proceedings against him; 
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however, his mental disorder foreclosed the possibility that he could engage rationally 

with his trial counsel.  Dr. Simpson admitted, however, that this was a close case on 

competency. 

 Defendant then testified on his own behalf.  He insisted that his character had been 

assaulted because it was assumed that he committed the crimes in the instant case, but he 

was innocent.  He stated he was 44 years old, was the father of four children, and had 

done positive things in the community.  He was locked down 24 hours a day in jail and 

not allowed to see a medical doctor.  Defendant complained about being housed with 

murderers and not being able to watch television.  He sat in urine in his cell because he 

had been tasered, and the jail officials were trying to cover it up.   

 Defendant went to high school and paralegal school.  He got into an automobile 

accident in 1989, which resulted in his being diagnosed with a mental illness.  He denied 

he took any mental health medication.  For the previous 25 years, he had run a nonprofit 

agency involved in stopping gangs and drugs in his community.  Defendant had wanted 

to represent himself because he was innocent, and his attorney was not working with him.  

 Defendant indicated that he knew high-ranking officials in San Bernardino, but 

they had not come to his trial.  The case was just a “major coverup.”  He indicated that, 

during the time he represented himself, he went to the law library and studied his case.  

He researched search and seizure and the basics of his case.  He conducted the 

preliminary hearing himself.  He had previously represented himself in a case and had 

won.  He stopped talking with Dr. Simpson when the doctor told him the conversation 
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was not confidential.  Defendant would work with his trial counsel but felt that trial 

counsel had a different agenda.  Defendant stated that he was competent to stand trial.   

 Defendant‟s mother, Dessie Walker, testified that defendant started having some 

mental issues around 1982.  Defendant had been in mental health facilities and prescribed 

psychotropic medication.  When he was on his medication, he acted like himself.  When 

he was off the medication, he spent more time alone and was less cooperative. 

 The People called Dr. Guerra.  Dr. Guerra had previously conducted 

approximately 200 competency evaluations.  It was difficult in this case to make a 

determination of defendant‟s mental state because defendant was not cooperative.  

Defendant only met with him for 15 minutes; the doctor liked to have one- to two-hour 

interviews.  Dr. Guerra had insufficient evidence to diagnose defendant with a mental 

disorder.   

 Dr. Guerra reviewed the record from the jail, Dr. Simpson‟s report, an interview 

between the district attorney and defendant‟s mother, and defendant‟s prior criminal 

history.  Defendant‟s competency had not been questioned in the criminal cases that 

defendant was charged in prior to the instant case.  His jail records showed no 

documentation of a mental disorder.  Dr. Guerra believed that defendant might have a 

cognitive disorder from the prior automobile accident. 

 Defendant clearly understood the court process.  There were no issues regarding 

defendant‟s competency during the time defendant represented himself.  Defendant was 

initially cooperative with Dr. Guerra.  Dr. Guerra believed defendant discontinued the 
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interview with him because he did not want to talk to him, not because he was psychotic.  

Based on his testimony in court, Dr. Guerra strongly believed that defendant was 

competent to stand trial.  He had no opinion on defendant‟s relationship with trial 

counsel.4 

IV 

DEFENDANT‟S RIGHT TO TESTIFY AT A SECTION 1368  

COMPETENCY PROCEEDING 

 Defendant contends on appeal that his state and federal rights to due process were 

violated by the trial court allowing him to testify at his competency hearing over the 

objection of his trial counsel.5  

 A.  Additional Factual Background 

 Prior to the trial on defendant‟s competency, defendant‟s trial counsel sought to 

restrict the questioning of defendant, should he testify, on the particulars of the offense 

for which he was charged.  The trial court indicated that if defendant testified, the 

prosecution would be limited in its cross-examination to those issues raised on direct 

examination. 

                                              

 4 Dr. Oshrin was not called by the People.  

 5  We agree with the People that in normal circumstances when a defendant 

receives the relief requested in the lower court that he is seeking on appeal (e.g. 

defendant wanted to testify, and his request was granted) he cannot cry “foul” on appeal.  

However, as will be discussed, post, competency proceedings present a unique 

circumstance that requires this court to ensure that defendant‟s best interests were 

protected during the competency proceedings.  
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 Defense counsel then stated for the record:  “Well, I‟d like to put on the record, 

since my position and [defendant]‟s position are polar opposites, that it wouldn‟t be 

myself who would be calling him to testify.  It would be his own volition.  [Defendant] 

might testify.  Thus, it‟s not as if I were, quote, calling him.  So that‟s why I‟m advancing 

this in limine motion.  We have someone who is . . . not entirely competent to proceed.  

Yet is insisting on proceeding.  So I‟m doing my best to protect him.”   

 The trial court responded, “Well it appears clear from the case law that [defendant] 

does have the right to testify in this proceeding.  If his personal position is contrary to the 

position you‟re advocating in terms of his competency . . . I think we‟re just going to 

have to play it by ear as to how this testimony plays out.” 

 When defendant was called to the stand, defense counsel stated on the record, in 

front of the jury, “[Defendant], you realize that this proceeding puts me and you at 

adverse . . . positions.  You have one position, I have another position.  So I‟m going to 

let you speak to the jury in your own words, okay.”  Defendant then testified in narrative 

form as set forth, ante.  Defendant‟s trial counsel also refused to examine defendant.   

 The jury found defendant competent to stand trial.  Just prior to trial on the 

substantive charges, defendant refused an offer for two years to be served locally.   
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 B. Analysis 

  1. Defendant’s right to testify at a section 1368 competency 

   hearing  

 Initially, the People contend that the instant issue has been waived because 

defense counsel never objected to defendant testifying at the competency hearing.  

Defense counsel merely stated that he did not want defendant to be subject to cross-

examination on the charges.  Although we think it was clear to the trial court, and on the 

record before us, that defendant‟s trial counsel objected to defendant testifying, even if it 

was not, once the trial court stated that it believed case law supported that defendant 

could testify over counsel‟s recommendation, it would have been futile for counsel to 

object.  (People v. Anderson (2001) 25 Cal.4th 543, 587 [“[c]ounsel is not required to 

proffer futile objections”].) 

 “„Both the due process clause of the Fourteenth Amendment to the United States 

Constitution and state law prohibit the state from trying or convicting a criminal 

defendant while he or she is mentally incompetent.  [Citations.]  A defendant is 

incompetent to stand trial if he or she lacks a “„sufficient present ability to consult with 

his lawyer with a reasonable degree of rational understanding --  [or lacks] . . . a rational 

as well as factual understanding of the proceedings against him.‟”  [Citations.]‟  

[Citation.]”  (People v. Lewis (2008) 43 Cal.4th 415, 524.) 

 California law provides, “(a) If, during the pendency of an action and prior to 

judgment, a doubt arises in the mind of the judge as to the mental competence of the 
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defendant, he or she shall state that doubt in the record and inquire of the attorney for the 

defendant whether, in the opinion of the attorney, the defendant is mentally 

competent. . . .  At the request of the defendant or his or her counsel or upon its own 

motion, the court shall recess the proceedings for as long as may be reasonably necessary 

to permit counsel to confer with the defendant and to form an opinion as to the mental 

competence of the defendant at that point in time. [¶]  (b) If counsel informs the court that 

he or she believes the defendant is or may be mentally incompetent, the court shall order 

that the question of the defendant‟s mental competence is to be determined in a hearing 

which is held pursuant to Sections 1368.1 and 1369.  If counsel informs the court that he 

or she believes the defendant is mentally competent, the court may nevertheless order a 

hearing.  Any hearing shall be held in the superior court.”  (§ 1368.)  Section 1369 

provides that a hearing on competency can either be by the court or a jury trial, and “[i]t 

shall be presumed that the defendant is mentally competent unless it is proved by a 

preponderance of the evidence that the defendant is mentally incompetent.”  (Id., subd. 

(f); see also People v. Ramos (2004) 34 Cal.4th 494, 507; People v. Stanley (1995) 10 

Cal.4th 764, 817.) 

 A defendant‟s trial counsel can raise a doubt as to defendant‟s competency and 

can even waive a jury trial over a defendant‟s objection.  (People v. Masterson  (1994) 8 

Cal.4th 965, 971-973 (Masterson).)  However, the issue of whether a defendant has a 

right to testify at his competency hearing over the objection of his own counsel has not 

been considered by our Supreme Court.   
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 “The defendant in a criminal proceeding has a right to testify over the objection of 

his or her counsel.  As [the Supreme Court] ha[s] explained in that context, „the right to 

testify in one‟s own behalf is of such fundamental importance that a defendant who 

timely demands to take the stand contrary to the advice given by his counsel has the right 

to give an exposition of his defense before a jury.  [Citation.]  The defendant‟s insistence 

upon testifying may in the final analysis be harmful to his case, but the right is of such 

importance that every defendant should have it in a criminal case.  Although normally the 

decision whether a defendant should testify is within the competence of the trial attorney 

[citation], where, as here, a defendant insists that he wants to testify, he cannot be 

deprived of that opportunity.‟  [Citation.]”  (People v. Allen (2008) 44 Cal.4th 843, 860 

(Allen), italics added.)  However, “[a]lthough it arises in the context of a criminal trial, a 

competency hearing is a special proceeding, governed generally by the rules applicable to 

civil proceedings.  [Citations.]”  (People v. Lawley (2002) 27 Cal.4th 102, 131; see also 

People v. Hill (1967) 67 Cal.2d 105, 114 and fn. 3.) 

 There is support from the Supreme Court for the conclusion that trial counsel can 

choose not to allow his client to testify even over the objection of his client at a 

competency hearing.  In Masterson, the trial court had declared a doubt as to the 

defendant‟s competency and ordered a competency hearing.  At the time of the jury trial, 

there were only 11 available jurors to try the case, and trial counsel stipulated with the 

People to have the case heard by an 11-person jury over his client‟s objection.   

(Masterson, supra, 8 Cal.4th at pp. 967-968.)  The Supreme Court granted review on the 
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question whether “„the statutory right to a jury trial in a mental competency hearing 

pursuant to Penal Code sections 1368 and 1369 [is] subject to waiver over the objection 

of the defendant.‟”  (Id. at p. 968.)6 

 The Masterson court first noted that there was no constitutional right to a jury trial 

in a competency proceeding.  (Masterson, supra, 8 Cal.4th at p. 969.)  It then went on to 

analyze the unique nature of competency proceedings as opposed to criminal and civil 

proceedings.  It noted, “The sole purpose of a competency proceeding is to determine the 

defendant‟s present mental competence, i.e., whether the defendant is able to understand 

the nature of the criminal proceedings and to assist counsel in a rational manner.  

[Citations.]  Because of this, the defendant necessarily plays a lesser personal role in the 

proceeding than in a trial of guilt.  How can a person whose competence is in doubt make 

basic decisions regarding the conduct of a proceeding to determine that very question?”  

(Id. at p. 971.)   

 The Supreme Court noted that several prior cases (e.g., People v. Hill, supra, 67 

Cal.2d 105 & People v. Samuel (1981) 29 Cal.3d 489) had concluded that a defendant 

need not be advised of his right to a jury trial in a competency proceeding prior to 

conducting a bench trial.  The only difference in Masterson was that the defendant there 

specifically objected to the bench trial.  (Masterson, supra, 8 Cal.4th at pp. 972-973.)  

                                              

 6  We note that the People have stated in their brief that defendant should 

have brought a writ on the issue presented on appeal.  However, this case is procedurally 

identical to Masterson, where the issue was reviewed on direct appeal, and we have 

found no support that in order to contest a competency finding, a writ must first be filed.  
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However, the Supreme Court found the same reasoning for not requiring a defendant be 

advised of his right to a jury trial applied to the situation where a defendant objects to a 

bench trial:  “[T]hat counsel need not entrust key decisions to the client also compel[s] 

the conclusion that the client may veto those same decisions.  Whether or not the client 

objects, counsel must be allowed to do what counsel believes is best in determining the 

client‟s competence.”  (Id. at p. 973.)   

 The Supreme Court then addressed the presumption that a defendant is competent 

until it is “[p]roved by a preponderance of the evidence that the defendant is mentally 

incompetent.”  (§ 1369, subd. (f); see Masterson, supra, 8 Cal.4th at pp. 973-974.)  It 

found, “The presumption is a rule of procedure; it cannot negate the fact the court here 

declared a doubt as to defendant‟s competence.  The rationale underlying Samuel and 

Hill -- that the person whose competence is in question cannot be entrusted to make basic 

decisions regarding the conduct of that proceeding -- is unaffected by the presumption.”  

(Id. at p. 974.) 

 The Supreme Court concluded, “In sum, we hold that counsel may waive a jury 

trial in a proceeding to determine whether the defendant is competent to stand trial on 

criminal charges, and may make other decisions regarding a jury trial, even over the 

defendant‟s objection.”  (Masterson, supra, 8 Cal.4th at p. 974.) 

 Other appellate courts have concluded that a defendant does have a right to testify 

in competency proceedings.  In People v. Harris (1993) 14 Cal.App.4th 984 (Harris), the 

defendant was disruptive in court and had to be removed.  In his absence, the trial court 



 15 

declared a doubt as to the defendant‟s competence, and the defendant‟s trial counsel 

agreed.  (Id. at pp. 988-989.)  The trial court tried to explain the defendant‟s rights to him 

under section 1368, but to no avail.  A psychiatrist was appointed to examine the 

defendant, but the defendant would not speak to him.  The psychiatrist determined the 

defendant was incompetent.  The case returned to the trial court for the section 1368 

proceedings.  The defendant was not present, and his trial counsel waived his presence.  

In the defendant‟s absence, he was declared incompetent at a bench trial after counsel 

waived a jury trial.  (Harris, at p. 989.)  The defendant appealed the incompetency 

determination.  (Id. at p. 990.) 

 Among other claims raised on appeal, the defendant insisted that his trial counsel 

could not waive a jury trial in his absence, claiming that he had a fundamental 

constitutional right to a jury trial in a section 1368 proceeding.  (Harris, supra, 14 

Cal.App.4th at pp. 990-991.)  The Harris court rejected there was a constitutional right to 

a jury trial; the right to a jury trial was merely statutory, and counsel could waive this 

statutorily created right.  (Id. at pp. 991-992.) 

 The Harris court then addressed the defendant‟s claim that trial counsel could not 

waive his presence at trial.  Without deciding whether the defendant had a due process 

right to be present, the court concluded his absence from the proceeding was not 

prejudicial.  (Harris, supra, 14 Cal.App.4th at p. 993.)  

 The Harris court went on to state, “It appears appellant‟s real complaint is not 

merely that he was excluded from the hearing, but that his attorney proceeded to prove 
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his incompetence without affording appellant the opportunity to testify in support of his 

claim that he was competent.  We would agree with appellant that, at a minimum, when 

defense counsel seeks to prove defendant‟s incompetence over his or her objection, and 

the defendant expresses the desire to testify that he or she is competent, counsel should 

permit defendant to so testify, unless the court separately determines that the defendant is 

incompetent to do so.  This procedure was approved in People v. Bolden (1979) 99 

Cal.App.3d 375 [160 Cal.Rptr. 268].”  (Harris, supra, 14 Cal.App.4th at p. 994, fn. 

omitted.)  

 In a footnote, the court additionally stated, “In [Bolden] the court held that it was 

not ineffective assistance of counsel or a due process violation for a defense attorney to 

prove the defendant‟s incompetence over his or her objection.  The court also implicitly 

approved defense counsel‟s solution to the dilemma caused by the conflict between 

counsel and client, which was to permit the defendant to testify in support of his 

contention that he is competent, but to then offer expert evidence of his incompetence.”  

(Harris, supra, 14 Cal.App.4th at p. 994, fn. 4.) 

 In People v. Bolden, supra, 99 Cal.App.3d 375 (Bolden), the trial court raised a 

doubt as to the defendant‟s competency, but defendant disagreed.  Trial counsel believed 

the defendant was incompetent but was torn between pursuing his client‟s wishes and 

doing what was in his client‟s best interests.  Trial counsel determined the best course of 

action was to allow the defendant to testify that he was competent and to present 

psychiatric evidence that he was incompetent.  (Id. at pp. 377-378.)   
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 On appeal, the Bolden court addressed whether the defendant‟s right to effective 

assistance of counsel was violated by his appointed counsel seeking to have him found 

incompetent despite the defendant‟s desire to be found competent.  (Bolden, supra, 99 

Cal.3d at p. 379.)  The Bolden court held, “Diligent advocacy does not require an 

attorney to blindly follow every desire of his client.  An attorney can ordinarily make 

binding waivers of many of his client‟s right as a matter of trial tactics [citation].  When 

the attorney doubts the present sanity of his client, he may assume his client cannot act in 

his own best interest and may act even contrary to the express desires of his client 

[citation].  To do otherwise may cause prejudicial error [citation].”  (Id. at pp. 379-380.)    

 Here, defendant contends not only that the conclusion in Harris is dicta, but also 

that Bolden does not hold as stated by the Harris court.  We agree with defendant that the 

holding in Harris is dicta.  There was no indication the defendant in that case wanted to 

testify or that his counsel would object to that testimony.  (Harris, supra, 14 Cal.App.4th 

at p. 994, fn. 4.)  Further, we agree that Bolden is limited to the holding that counsel does 

not provide ineffective assistance by raising his client‟s incompetency when the 

defendant does not want to be declared incompetent.  Although in Bolden the defense 

attorney chose to have his client testify, the appellate court did not in any way rule that 

the defendant had a right to testify or that such procedure was necessary. 

 Based on the rationale in Masterson, we believe that trial counsel should make the 

decision as to whether a defendant whose competency has been questioned by the trial 

court should testify at the competency hearing.  In some cases, such as in Bolden, it may 
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make sense for trial counsel to have a defendant testify if counsel believes the testimony 

supports that he or she is incompetent.  However, we agree with Masterson that “counsel 

must be allowed to do what counsel believes is best in determining the client‟s 

competence.”  (Masterson, supra, 8 Cal.4th at p. 973.)  If trial counsel believes it is best 

that his client not testify, it should be counsel‟s decision to make.  We find the trial court 

here erred by allowing defendant to testify over counsel‟s objection. 

 The People appear to rely upon the recent decision in People v. Allen, supra, 44 

Cal.4th 843 to support that a defendant has a right to testify at a competency hearing.  

The issue presented in Allen was whether a defendant in a proceeding to be committed as 

a sexually violent predator has a state or federal constitutional right to testify over the 

objection of his counsel.  (Id. at p. 848.)  The Allen court found that although a defendant 

in a criminal proceeding has a federal and state Constitutional right to testify over the 

objection of counsel, because a proceeding to commit an individual as a sexually violent 

predator is civil in nature, the right of a criminal defendant to testify over the objection of 

counsel does not extend to an individual who is the subject of a civil commitment 

proceeding under the Sexually Violent Predator Act (SVPA).  (Allen, at p. 862.) 

 However, the Allen court continued its analysis, finding that, “„[b]ecause civil 

commitment involves a significant deprivation of liberty, a defendant in an SVP[A] 

proceeding is entitled to due process protections.  [Citations.]‟  . . .  [¶]  “„Once it is 

determined that [the guarantee of] due process applies, the question remains what process 

is due.”  [Citation.]‟”  (Allen, supra, 44 Cal.4th at p. 862.)  It then concluded, after 
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reviewing the factors applicable to a due process analysis, that “the defendant in a 

sexually violent predator proceeding has a right under the due process clauses of the 

federal and state Constitutions to testify, in accordance with the rules of evidence and 

procedure, over the objection of counsel.”  (Id. at p. 870.) 

 SVPA proceedings, however, are unlike competency determinations.  The main 

concern in a competency proceeding is protection of the accused from being tried in a 

criminal proceeding while he or she is incompetent, while an SVPA proceeding is 

initiated in order to protect society from sexually violent predators.  (See Harris, supra, 

14 Cal.App.4th at p. 995; People v. Bye (1981) 116 Cal.App.3d 569, 576.)  Further, 

competency proceedings do not rise to the same level of restriction of liberty as those 

proceedings to commit a sexually violent predator.  (Bye, at pp. 576-577.)  The decision 

in Allen relied extensively on the factor that the defendant‟s liberty interests were at 

stake.  (See Allen, supra, 44 Cal.4th at pp. 869-870.)  Since the right to testify in Allen 

was decided in the context of sexually violent predator proceedings, its findings are not 

applicable here and changed nothing regarding the finding in Masterson.   

The concurring and dissenting opinion also follows the analysis and reasoning in 

Allen, finding that, as in Allen, a defendant‟s liberty interest is at stake in a section 1368 

proceeding, and therefore it violates a defendant‟s due process rights under the federal 

and state Constitutions to allow his counsel to determine whether the defendant should 

testify.  However, the dissenting and concurring opinion does not acknowledge that a 

section 1368 hearing is only conducted if the trial court declares a doubt as to a 
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defendant‟s competence.  Although the dissenting and concurring opinion rejects that 

People v. Masterson, supra, 8 Cal.4th 965, is applicable here (because it involved the 

waiver of a defendant‟s statutory right to a jury trial), the Supreme Court clearly 

established in Masterson “that the person whose competence is in question cannot be 

entrusted to make basic decisions regarding the conduct of that proceeding . . . .”  (Id. at 

p. 974.)   

 Moreover, “„[i]t is [also] a fundamental canon of criminal law, and a foundation of 

due process, that “[a] person cannot be tried or adjudged to punishment while such 

person is mentally incompetent.”‟  [Citation.]”  (People v. Masterson, supra, 8 Cal.4th at 

p. 968.)  This competing due process right was not present in Allen.  As stated in People 

v. Bye, supra, 116 Cal.App.3d 576, “[e]ven when a defendant resists this protection by 

opposing the evidence of incompetency, it would be unfair to deny him the benefit of 

treatment for his condition before subjecting him to a potential loss of life or liberty in the 

criminal proceeding.”  (Id. at p. 576.)  Defendant has a due process right not to be tried 

while he is incompetent, and we believe that his counsel is in the best position to 

determine whether defendant should testify in order to protect this right.  We differ 

fundamentally with the dissenting and concurring opinion that a defendant – about whom 

the trial court had declared a doubt as to competency -- should be vested with the 

decision to testify in a section 1368 proceeding.   “Whether or not the [defendant] 

objects, counsel must be allowed to do what counsel believes is best in determining the 

[defendant‟s] competence.”  (People v. Masterson, supra, 8 Cal.4th at p. 973.) 
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 It is clear that a section 1368 proceeding is different from other criminal and civil 

commitment proceedings in that its purpose is to protect the defendant.  In that 

proceeding, we believe that, once it is established that a trial court has a doubt as to a 

defendant‟s competency, it should be counsel‟s decision whether it is best that a 

defendant testify.  We therefore find the trial court committed error by allowing 

defendant to testify over his counsel‟s objection.  

  2. Prejudice 

 In finding that the trial court erred by allowing defendant to testify over his 

counsel‟s objection, we must determine if such finding requires reversal of the 

competency determination.  In other words, we must determine whether defendant would 

have been found incompetent if trial counsel had been successful in keeping out 

defendant‟s testimony at the competency hearing.   

 Defendant claims that review is subject to the harmless-beyond-a-reasonable-

doubt standard of Chapman v. California (1967) 386 U.S. 18, 24 [17 L.Ed.2d 705, 87 

S.Ct. 824].)  Defendant argues, “Here . . . [defendant] had a due process right not to be 

tried in a criminal case when he was incompetent to stand trial.  The court‟s ruling to 

allow [defendant] to testify in the narrative, based on the justification that [defendant] had 

a „right to testify‟ over the objection of defense counsel, violated [defendant]‟s due 

process rights, requiring reversal unless the prosecution can demonstrate that the error 

was harmless beyond a reasonable doubt.”  Defendant‟s argument fails for two reasons.  

First, it assumes that defendant is incompetent.  However, the evidence does not support 
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such a conclusion.  Further, it assumes that defendant had a due process right to testify, 

but we have found none.   

 Based on the foregoing, we believe that the error that occurred here was merely 

the erroneous admission of evidence, which we review under People v. Watson (1956) 46 

Cal.2d 818, 836 to determine whether there is a reasonable probability that defendant 

would have been found incompetent absent his testimony.  Moreover, even if we were to 

conclude that the error was of constitutional dimension and applied the Chapman 

standard, we would find it harmless.  (See People v. Johnwell (2004) 121 Cal.App.4th 

1267, 1277-1278 [in reviewing instructional error in competency proceeding the court 

found that such error implicated the defendant‟s fundamental right not to stand trial while 

incompetent and therefore must be reviewed under the Chapman standard].) 

 Here, two experts testified regarding defendant‟s competency.  Dr. Simpson found 

him incompetent, and Dr. Guerra found him competent.  However, Dr. Simpson admitted 

that a third doctor (Dr. Oshrin) had also found defendant competent.  Dr. Simpson further 

admitted that whether defendant was incompetent was a close question, while Dr. Guerra 

was certain of his evaluation.   

 Defendant‟s testimony was rambling and at times incoherent.  The jury could have 

just as reasonably viewed defendant‟s rambling as evidence of his incompetence.  The 

jury certainly would not just accept defendant‟s declaration that he was competent.  In 

fact, they were instructed that they must view all the evidence before accepting one 

witness‟s version of the facts.  (Judicial Council of California Criminal Jury Instruction 
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No. 301.)  We do not believe that defendant‟s testimony had any impact on the 

determination of his competency.7     

 Moreover, defendant‟s additional claims of prejudice are purely speculative.  He 

claims that had he been found incompetent and been medicated, he might have been able 

to assist counsel at trial in raising a viable defense, or he might have accepted the two-

year plea offer prior to trial.  We have no way of knowing whether he would have 

accepted the plea bargain and cannot speculate how his trial would have been different 

had he been medicated.   

 Based on the foregoing, we find that the trial court‟s erroneous admission of 

defendant‟s testimony at his competency hearing over trial counsel‟s objection was 

harmless.   

V 

DISPOSITION 

The judgment is affirmed. 

CERTIFIED FOR PUBLICATION 

RICHLI  

 Acting P.J. 

I concur: 

 

GAUT  

 J.

                                              

 7  Since the issue is not before us, we need not decide the appropriate remedy 

(reversal of the conviction or a retrospective competency hearing) had we concluded that 

the evidence of his testimony was in fact prejudicial, and he could have been found 

incompetent.  
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 KING, J., Concurring and dissenting. 

I agree with the majority in affirming defendant‟s convictions.  I further agree that 

if in fact the trial court erred in allowing defendant to testify over his attorney‟s objection, 

the error would be harmless.  I disagree in the first instance, however, that the trial court 

erred in allowing defendant to testify.  

Based primarily on the reasoning in People v. Allen (2008) 44 Cal.4th 843 (Allen), 

I would hold that defendant has a right under the due process clauses of the federal and 

state Constitutions to testify over the objection of his counsel. 

As with the majority, I find no case directly on point.  While in People v. Harris 

(1993) 14 Cal.App.4th 984, the court did indicate that a defendant should be allowed to 

testify in a competency proceeding over the objection of his attorney, the issue itself was 

not squarely before the court.  In People v. Bolden (1979) 99 Cal.App.3d 375, where the 

defendant did testify over the objection of his attorney, the issue on appeal was whether 

his counsel was inadequate in pursuing a finding of incompetency over the objection of 

the defendant himself; the court found that counsel was not.  Moreover, the primary case 

relied upon by the majority, People v. Masterson (1994) 8 Cal.4th 965, is not on point 

and is clearly distinguishable; it deals with counsel‟s ability to waive a jury composed of 

12 persons over the objection of the defendant.   

The majority, in concluding the court erred in allowing defendant to testify over 

the objection of counsel, frames its position around the following quote from People v. 

Masterson, supra, 8 Cal.4th 965:  “The sole purpose of a competency proceeding is to 
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determine the defendant‟s present mental competence, i.e., whether the defendant is able 

to understand the nature of the criminal proceedings and to assist counsel in a rational 

manner.  [Citations.]  Because of this, the defendant necessarily plays a lesser personal 

role in the proceeding than in a trial of guilt.  How can a person whose competence is in 

doubt make basic decisions regarding the conduct of a proceeding to determine that very 

question?”  (Id. at p. 971, italics added.) 

 Within the context of the “conduct of the proceeding,” i.e., whether to have a jury 

trial, the above may be true.  (See McKeiver v. Pennsylvania (1971) 403 U.S. 528, 543-

544 [a jury is not a necessary component of accurate factfinding]; People v. Samuel 

(1981) 29 Cal.3d 489, 505 [“the right to a jury in [Penal Code] section 1368 hearings is a 

creature of statute”]; People v. Montoya (2001) 86 Cal.App.4th 825, 832 [Fourth Dist., 

Div. Two] [defendant‟s statutory right to a jury trial in a mentally disordered offender 

proceeding is a matter of “„state procedural law‟”].) 

Such reasoning, however, does not apply to an individual‟s right to testify where a 

liberty interest is at stake.  In addressing a finding of incompetency and the granting of 

letters of guardianship of appellant‟s person and estate, the court in Guardianship of 

Waite (1939) 14 Cal.2d 727 stated:  “[I]t is the general rule that the right of a party to 

testify in his own behalf is fundamental.  [Citations.]  [¶]  It is difficult to conceive of a 

situation in which a party has a greater right to, or need for, his own testimony than in the 

type of proceeding considered here.  The right to control her own person and affairs was 

taken from appellant upon the testimony of two strangers whose conclusions were based 

upon acts and circumstances she was not permitted to explain or controvert, and she was 
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denied the opportunity to show by testimony her capacity for rational thought and 

intelligent action.”  (Id. at p. 730.) 

And in discussing the inapplicability of a defendant‟s right against self-

incrimination in a civil commitment proceeding, the court in Cramer v. Tyars (1979) 23 

Cal.3d 131 stated:  “Reason and common sense suggest that it is appropriate under such 

circumstances that a jury be permitted fully to observe the person sought to be 

committed, and to hear him speak and respond in order that it may make an informed 

judgment as to the level of his mental and intellectual functioning.  The receipt of such 

evidence . . . may in fact be the most reliable proof and probative indicator of the 

person‟s present mental condition.”  (Id. at p. 139; see also People v. Pretzer (1992) 9 

Cal.App.4th 1078, 1084, disapproved on another point in People v. Anzalone (1999) 19 

Cal.4th 1074, 1083.)  The same rationale is applicable here. 

The Penal Code section 13681 proceeding is to adjudge a defendant‟s immediate 

and present ability to understand the nature of the criminal proceedings and his or her 

ability to assist counsel.  (§ 1367, subd. (a).)  There is no person having a greater stake in 

the adjudication of his or her mental competence to stand trial than the defendant.  The 

defendant is entitled to be heard.  Presentation of the defendant and his or her testimony 

as to his or her understanding of the criminal proceedings is highly probative in the trier 

of fact‟s assessment of present competency.  The trier of fact is able to not only observe 

the defendant, but to also evaluate his or her credibility.  (See People v. Lewis (2008) 43 

                                              

 1  All further statutory references are to the Penal Code unless otherwise indicated.  
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Cal.4th 415, 524 [“Evidence of incompetence may emanate from several sources, 

including the defendant‟s demeanor.”].)   

For example, in viewing the present record, defendant was able to tell “his side of 

the story.”  His direct testimony consumes 17 pages of transcript; it is relatively rambling 

and does not directly touch upon the issue of his competency to stand trial.  The 

prosecutor‟s cross-examination spans seven pages of the reporter‟s transcript.  

Defendant‟s answers were, for the most part, responsive and, at least from our record, 

appear to support the trier of fact‟s conclusion that defendant was competent to stand 

trial.  While defendant‟s testimony in this case would appear to support a conclusion of 

competency, it is equally possible that testimony from a defendant in a different case 

would support a contrary conclusion.  I see no reason in logic or the law why a defendant 

should be precluded from providing such testimony.2  If a defendant‟s testimony would 

lead the trier of fact to a determination that he or she is competent, then it would be a 

violation of the defendant‟s due process rights to preclude him or her from testifying and 

thereby commit him or her to a mental health facility.  Likewise, if a trier of fact came to 

an opposite conclusion after hearing the defendant‟s testimony, it would be a violation of 

his or her due process rights to subject him or her to criminal charges.  

The majority‟s approach to the present issue appears not only paternalistic but also 

does not strike the proper balance between the rights of defendant and the preservation of 

the integrity of the process.   

                                              

 2  This assumes of course that the defendant is competent to testify.  (Evid. Code, 

§ 700 et seq.) 



 5 

“[I]nvoluntary commitment is incarceration against one‟s will regardless of 

whether it is called „civil‟ or „criminal‟ [citation] . . . .”  (People v. Thomas (1977) 19 

Cal.3d 630, 638.)  A “civil commitment for any purpose constitutes a significant 

deprivation of liberty that requires due process protection.”  (Addington v. Texas (1979) 

441 U.S. 418, 425)  In Allen, our Supreme Court held that a defendant in a sexually 

violent predator proceeding has the due process right to testify over the expressed 

objection of his counsel.  The court‟s analysis and conclusion are equally applicable to a 

civil commitment under section 1368.   

In reaching its conclusion, the court in Allen discussed four relevant factors in 

evaluating whether a defendant has a due process right to testify:  ““(1) the private 

interest that will be affected by the official action; (2) the risk of an erroneous deprivation 

of such interest through the procedures used, and the probable value, if any, of additional 

or substitute procedural safeguards; (3) the government‟s interest, including the function 

involved and the fiscal and administrative burdens that the additional or substitute 

procedural requirement would entail; and (4) the dignitary interest in informing 

individuals of the nature, grounds, and consequences of the action and in enabling them 

to present their side of the story before a responsible government official.  [Citation.]‟  

[Citation.]”  (Allen, supra, 44 Cal.4th at pp 862-863, fn. omitted; see In re Malinda S. 

(1990) 51 Cal.3d 368, 383; People v. Otto (2001) 26 Cal.4th 200, 210.) 

Here, as in Allen, the private interest affected in defendant being found 

incompetent to stand trial is the deprivation of liberty, the stigmatization of being found 

mentally incompetent, and the subjection to unwanted treatment.   
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As to the deprivation of liberty, the majority distinguishes Allen by indicating that 

the deprivation does not rise to the same level of restriction as exists for an individual 

committed as a sexually violent predator.  For support, the majority relies on People v. 

Bye (1981) 116 Cal.App.3d 569, which dealt with a Lanterman-Petris-Short Act 

conservatorship.  While in some instances this may be true, it does not, however, 

diminish the deprivation of liberty involved in being found incompetent to stand trial and 

being placed in a state hospital.  If an individual is committed as being incompetent to 

stand trial, an initial report relative to the defendant‟s competence is not due to the court 

until 90 days following the initial commitment order.  (Pen. Code, § 1370, subd. (b)(1).)  

Thereafter, and at six-month intervals, reports as to the defendant‟s restoration of sanity 

are filed with the court.  (Ibid.)  Thus, even in the best of cases, placement in a mental 

facility will occur for at least three months.  And, as provided by Penal Code section 

1370, subdivision (c)(1), the commitment may be extended for up to three years.3  After 

three years, a defendant who has not been restored to sanity is subject to having his 

commitment extended pursuant to Penal Code section 1370, subdivision (c)(2) and 

Welfare and Institutions Code sections 5008, subdivision (h)(1)(A), (h)(1)(B), and (h)(2), 

                                              

 3  The Allen decision is based on prior sexually violent predator law where the 

commitment was for two years, as opposed to the present law, wherein the commitment 

is indeterminate. 
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or 6500.  A deprivation of a defendant‟s liberty interest is patently present when there is a 

finding of incompetence to stand trial.4 

Equally present is the stigmatization of being confined to a mental hospital as a 

result of incompetency (see People v. Burnick (1975) 14 Cal.3d 306, 321; 

Conservatorship of Roulet (1979) 23 Cal.3d 219, 229), and the receiving of unwanted 

treatment, including psychotropic medication (see § 1370, subd. (a)(2)(B)(iii)).  

The three remaining factors involved in the due process analysis also gravitate in 

favor of a defendant‟s due process right to testify over the objection of his counsel.  In the 

absence of a defendant‟s testimony, the evidence relative to competency comes from one 

or more experts who have presumably examined the defendant.  While not naysaying the 

relevance of such testimony, it is evident that opinion testimony can vary significantly 

and that diagnosis of a mental disorder can be very subjective, thereby leading to an 

erroneous conclusion and resultant deprivation of a defendant‟s liberty interest.  (In re 

Roger S. (1977) 19 Cal.3d 921, 929 [“we note again the uncertainties in psychiatric 

diagnosis and the divergence of expert views [citation] which render the possibility of 

mistake significantly greater than in diagnosis of physical illness”].)  And, while a 

defendant‟s testimony is not necessarily the cure all, it nonetheless is highly probative 

                                              

 4  The majority also attempts to distinguish Allen by stating:  “[Sexually Violent 

Predator Act] proceedings, however, are unlike competency determinations.  The main 

concern in a competency proceeding is protection of the accused from being tried in a 

criminal proceeding while he or she is incompetent, while a[] [Sexually Violent Predator 

Act] proceeding is initiated in order to protect society from sexually violent predators.”  

(Maj. opn. ante, at p. 19.)  I fail to see this as a meaningful difference when discussing a 

defendant‟s right to testify.   
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and there exists no reason why a defendant should not be entitled to testify relative to his 

or her mental competence.  

And lastly, the government‟s interest and the dignitary interest in allowing a 

defendant to tell his or her side of the story is furthered by providing the opportunity to 

the defendant to testify.  Initially, it must be noted that both the government and the 

defendant have an interest in not subjecting  an incompetent person to criminal 

proceedings.  “„Competence to stand trial is rudimentary, for upon it depends the main 

part of those rights deemed essential to a fair trial, including the right to effective 

assistance of counsel, the rights to summon, to confront, and to cross-examine witnesses, 

and the right to testify on one‟s own behalf or to remain silent without penalty for doing 

so.  [Citation.]‟  [Citation.]”  (Cooper v. Oklahoma (1996) 517 U.S. 348, 354.)  On the 

flip side, a competent defendant has an equal stake in each of the above rights and must 

be afforded the opportunity to defend himself or herself against the charges in a timely 

fashion.  Allowing a defendant the opportunity to weigh in on the determination of his or 

her competency is not only in his or her best interest, for it is his or her liberty that is at 

stake, but it is also in the government‟s interest relative to providing all relevant evidence 

to the trier of fact.  

Given the significance of the individual and governmental interests involved, 

placing the entire decision as to whether a defendant testifies in the hands of defense 

counsel is inappropriate.  Certainly, counsel is in a good position to formulate an opinion 

as to a defendant‟s competency.  His opinion, however, is not the end all; counsel is 

neither trained in psychology nor psychiatry.  As well, counsel may be hard pressed to 
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attribute a defendant‟s actions and comments to incompetency as opposed to an 

unwillingness of a defendant to cooperate, or some other source.  As an officer of the 

court, counsel who believes a defendant is incompetent, may still assert the defendant‟s 

incompetence over the objection of the defendant.  (See People v. Bolden, supra, 99 

Cal.App.3d at pp. 379-380; People v. Harris, supra, 14 Cal.App.4th at pp. 993-995.)  

Counsel‟s ability to do so is in no way affected by affording a defendant the right to 

testify against the wishes of his attorney.   

Lastly, it is clear that the prosecutor may call the defendant to testify as an adverse 

witness.  And while testimony as to one‟s present mental condition is not deemed to be 

self-incriminating, due process nonetheless dictates that if the prosecutor may elicit 

testimony from the defendant, the defendant must be able to testify on his behalf, over the 

dictates of his or her counsel.  The probative value of the defendant‟s testimony relative 

to the issue of competence cannot be questioned when the law allows the prosecutor to 

elicit testimony from the defendant. 

For the foregoing reasons, I believe defendant has a right to testify over the 

objection of his counsel, under the due process clauses of the federal and state 

Constitutions.  I find no error. 

 

/s/ King  

 J. 

 

 

 


